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INTRODUCTION

PUBLIC PROCUREMENTS
ACCOUNT FOR ONE
THIRD OF THE STATE
BUDGET

TO ENSURE AN
EFFECTIVE SYSTEM

OF PUBLIC
PROCUREMENTS BASED
ON TRANSPARENCY,
COMPETITIVENESS

AND INTEGRITY

LAW ON PUBLIC
PROCUREMENTS,
ALIGNED WITH THE EU
DIRECTIVES, IS IN EFFECT
FROM 2008 AND WAS
SUBJECT TO FREQUENT
AMENDMENTS

In the Republic of Macedonia, for years now public procurements are one
of the most important economic activities by means of which state insti-
tutions purchase goods, services and works in total amount of almost one
billion EUR (2014}, accounting for 12 percent of the gross domestic product
in the country. With a view to better understand the scope and importance
of public procurements, it should be noted that they account for one third
of the state budget.

Except for providing a means for state institutions to purchase goods, ser-
vices and works needed to maintain their normal operation, public procure-
ments imply provision of goods that facilitate normal conditions for life and
work of the population and their continuous improvement. Therefore, it is of
great importance for public procurements to be implemented in @ manner
that would guarantee obtaining the best market value for the money spent,
i.e. cost-effectiveness in public spending.

The fact that public procurements account for as much as one third of the
state budget shows that they are an important source for doing business
in the private sector and, as such, must ensure free competition among all
interested business entities.

Having in mind that public procurements are financed with public funds,
i.e. money collected from citizens and companies by means of taxes and
other levies, they need to be implemented in transparent, clear, public and
responsible manner, including accountability before the public whose mon-
ey is being spent.

As an activity by means of which the state and the private business are
usually in contact, and having in mind that they account for almost one bil-
lion EUR in trading exchange, public procurements worldwide are assessed
as an area liable to high risk from corruption. Thus, governments and in-
stitutions are expected to take special measures, as part of or beyond the
rules governing public procurements, to prevent and eliminate corruption
and conflict of interests in public spending. Numerous international orga-
nizations recommend an array of measures aimed at preventing and elimi-
nating abuse of public procurements. In summary, they are reduced to en-
suring an effective system of public procurements based on transparency,
competitiveness and integrity.

In Macedonia, public procurements are regulated under the Law on Public
Procurements adopted in 2007 and enforced from 2008, which was draft-
ed in line with the then-existing directives of the European Union. From its
adoption, the Law underwent ten rounds of significant amendments with
variable effect on ensuring the basic principles of public procurements
in the country — competition among bidding companies and equal treat-
ment and non-discrimination thereof; transparency and integrity of the
public procurement contract-awarding process; cost-effective and effi-
cient utilization of public funds in procedures on public procurement con-
tract-awarding.
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Frequent changes, especially those brought by the last round of amend-
ments in 2013 and 2014, adopted without public consultations, introduced
significant novelties in implementation of public procurements. Some of
these changes have made the country a unique example in broader geo-
graphic terms according to the manner in which certain important aspects
of this matter are regulated. Examples thereof include: mandatory organi-
zation of electronic auction as the final stage in all tender procedures; low-
est price defined as the single contract-awarding criterion, thus ignoring
quality of what is being purchased; effect of the so-called negative refer-
ences by means of which an entity is prohibited to participate in any tender
procedures for a period of at least one year on the grounds of having com-
mitted misdemeanours usually related to poor quality of contract perfor-
mance; obligation for obtaining an approval for public procurements issued
by a special body in particular circumstances, etc.

Inthat, serious arguments were missing in support of the need for and justi-
fication of these changes, and there are no analyses of their results and ef-
fects. On the other hand, there are frequent remarks and arguments about
the negative effects on implementation of public procurements caused by
the regulations in effect and the manner in which public procurements are
organized and implemented.

Center for Civil Communications, being the single non-governmental orga-
nization engaged in daily and thorough monitoring of public procurements
in the country from 2008 onwards, in parallel to publishing monitoring
findings, is recommending specific measures aimed to address identified
weaknesses and to narrow the space for malpractices and corruption in
public procurements.

In addition to regular monitoring reports and for the purpose of improving
the state-of-affairs in the field of public procurements, we have developed
a series of other documents, such as: Recommendations Aimed to Improve
the System of Public Procurements (February 2010), Proposed Amend-
ments to the Law on Public Procurements (November 2011), Recommen-
dations for Easier Access of Microenterprises to Public Procurements
(February 2013 and the revised edition from February 2015), Policy Brief
on Improving Legal Protection in Public Procurements (June 2014), Pro-
posed Amendments to the Law on Public Procurements (February 2015),
and Suggestions, Guidelines and Proposals for Drafting the “State Pro-
gramme on Prevention and Repression of Corruption and Prevention and
Reduction of Conflict of Interests 2016 - 2019" (September 2015).

According to weaknesses and inconsistencies identified in implementation
of public procurements, as well as the behaviour on the part of state insti-
tutions when implementing public procurements, including the weakness-
es and inconsistencies identified in the Law on Public Procurements, CCC's
recommendations are geared in two directions: adherent implementation
of legal provisions and correction of legislative solutions.
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In the last nine years, the Parliament of the Republic of Macedonia has ad-
opted several recommendations put forward by CCC. Most significant rec-
ommendations include: greater independence of the State Commission on
Public Procurement Appeals and its positioning under the jurisdiction of the
Parliament instead of the Government; awarding the status of legal entity
to the Bureau of Public Procurements; introduction of shorter deadlines
for contracting authorities to take decisions on bid selection or tender an-
nulment; enabling SCPPA to annul tender procedures in cases when the
contracting authority failed to submit necessary documents related to the
procurement procedure; setting deadlines for contracting authorities to
take action upon SCPPA's decisions; mandatory and free-of-charge pub-
lication of tender documents together with the publication of procurement
notices; publication of public procurement’s estimated value; revoking the
obligation on bank guarantees for bids in public procurements of the small-
est scope; setting proportional eligibility criteria for tender participation; re-
ducing flexibility in use of direct negotiations; introducing topic reviews of
public procurements, etc.

Moreover, on the initiative raised by CCC, certain obligations for contract-
ing authorities have been integrated in the Open Government Partnership
Action Plan for the period 2014 - 20716, aimed at greater transparency and
accountability in public spending.

However, the current regulations on public procurements are not only de-
viating from the current EU directives that provided the baseline for their
adoption, but also from the new, reformed EU rules, which will enter in ef-
fect from April 20716. All these impose the need for a new round of revisions
concerning the manner in which public procurements in the country are
regulated and implemented, especially in terms of legislative solutions, in-
stitutional setup and practical enforcement.

PROBLEMS THAT
NEED TO BE

ADDRESSED

On the basis of several years of direct monitoring of public procurement
procedures, interviews and surveys conducted with bidding companies and
daily contacts with representatives of contracting authorities, a number of
problems faced by market entities have been identified when participating
in public procurements organized in the country. Below is a summary over-
view of problems that have been explained and argued in detail as part of
regular monitoring reports on public procurements available at www.ccc.
org.mk and printed editions thereof.
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The most acute and, currently, most pressing problem affecting implemen-
tation of public procurements in the country was created with the estab-
lishment of the Council of Public Procurements, tasked with issuance of
approvals to contracting authorities for their public procurements prior to
publication of procurement notices. This Council represents an additional
administrative and financial burden in the system of public procurements
due to several reasons. On annual basis, the Council is addressed with
more than 15,000 approval applications, thus significantly extending time-
frames for implementation of public procurements - from the procurement
decision to the contract-awarding decision. This body imposes obligations
for officers responsible for public procurements that are neither skilled nor
trained and creates confusion for companies (both domestic and foreign)
by means of requests whereby they should confirm whether they fulfil the
requirements defined in technical specifications and tender documents
(or confirm whether they manufacture goods as required under the tender
procedure and whether they fulfil eligibility criteria for tender participation).
Introduction of the Council in the system on public procurements has de-
creased the already low competition in tender procedures, while all con-
tracting authorities cover the costs for experts engaged by the Council and
tasked with resolution of approval application in the amount of around two
million EUR annually. Money charged for engagement of experts and cov-
ered by contracting authorities is secured from funds allocated for public
procurements.

Another problem affecting public procurements in the country is the use of
“lowest price” as the only criterion for contract-awarding. When combined
with mandatory electronic auction for all tender procedures and absence
of eligibility criteria for tender participation in order to avoid the need for
obtaining an approval from the Council (approval is needed when tender
documents include eligibility criteria), this brings under question the quality
of goods, services and works being purchased. This applies to all procure-
ments, including those organized for procurement of medicines, food for
kindergartens and hospitals, construction works, computer equipment, etc.
Inthat, itis unrealistic to expect contracting authorities to define the quality
by means of technical specifications, primarily due to the expertise needed
on the part of officers tasked with implementation of public procurements
to define such technical specifications for different types of procurements
and, secondly, due to the pressure on contracting authorities not to lim-
it competition by “excessively detailed descriptions” of goods/services/
works they wish to obtain by public procurements.

Another problem in this context, but also a problem in its own right, is iden-
tified in mandatory e-auctions for all tender procedures marked by partic-
ipation of more than one bidding company. In practice, e-auctions do not
necessarily and not in all procurements result in attainment of lower pric-
es. Notably, as part of their initial bids, companies offer higher prices for the
purpose of leaving space to reduce the price during e-auctions. However,
having in mind that more than one third of tender procedures are marked
with participation of one company and e-auctions do not take place, these
higher prices remain in effect and are considered final prices, provided they
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DECREASE

HIGH SHARE OF
ANNULLED TENDER
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PERMANENT PROBLEM

fall within the procurement’s estimated value. Furthermore, a sizeable share
of cases with two bidding companies participating in the tender procedure
result in exclusion of one company from further participation and, ultimately,
there is only one bidding company and the e-auction does not take place.
Mandatory character of e-auctions raise problems also in cases of small ten-
der procedures due to the unrealistically low prices attained, failure to ensure
cost-effectiveness of the procurement procedure (for example, in cases of
procurements whose value does not exceed 500 EUR, sometimes costs for
organization of e-auctions are equal to the procurement'’s valug), as well as
due to the limited possibilities for microenterprises to participate in the ten-
der procedure, as they lose the downward bidding battle against bigger com-
panies. This prevents utilization of advantages offered by microenterprises,
such as the quality offered, speed delivery, flexibility and innovativeness.

Low competition is another long-standing problem affecting public pro-
curements in Macedonia. Throughout the years, average number of bidders
ranges between two and three, whereas half of tender procedures are pre-
sented with two or less bids. Almost one third of tenders are presented with
only one bid. Factors contributing to decreased competition in public pro-
curements are numerous. Monitoring findings, including those from com-
pany surveys, show that while in the past the most pressing problems were
identified in “notorious” calls for bids submitted to only three companies and
the inability for all interested companies to participate in tender procedures,
as well as definition of unattainable eligibility criteria for tender participation,
today they range from mandatory e-auctions, rigorous sanctions implying
prohibition for companies to participate in tender procedures on the grounds
of having withdrawn their bids and refusing to sign the procurement con-
tract, to late payment for contract performance, complicated procedures,
cumbersome documents required, favouring certain bidding companies,
low exercise of the right to appeal on the part of companies participating
in tender procedures, long-term cooperation of contracting authorities with
particular companies, unwilling division of tenders into lots even in cases
when such division is cost-effective for the contracting authority, pre-ar-
ranged tender participation among bidding companies, specific knowledge,
required equipment and capacity for companies to participate in tender pro-
cedures, etc. As indicated previously, competition in tender procedures has
not increased - on the contrary, it has decreased with the introduction of
the Council of Public Procurements. Low competition, by rule, implies lower
chances for obtaining bids of better quality and possibility for greater choice
in public procurements.

High share of annulled tender procedure is one of the long-standing prob-
lems affecting public procurements. Throughout the years, share of an-
nulled procedures ranges from one fourth to one fifth of all tender proce-
dures. The series of measures taken in the meantime had a very limited
effect, in particular because the total share of annulled tender procedures
was not marked by significant decrease, but resulted in change of reasons
indicated as grounds for tender annulment. Hence, while in the past the
most common reason indicated for tender annulment was the fact that no
bids had been submitted, today the most frequently indicated reason is
unfavourable prices bided. Of course, this is closely related to the selection
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criterion defined as lowest price, inadequate assessment of procurement’s
estimated value and low competition in tender procedures. Frequent annul-
ments can be brought in relation to suspicions that tender procedures are
being annulled because the contracting authority was unable to realize its
previous intention on awarding the contract to a favoured bidding compa-
ny. Tender annulments have multifold consequences on both - contracting
authorities and companies - due to delay of procurements, failed planning,
insecurity of business decisions, etc.

(NonJtransparency of public procurements has always been a burning issue.
Here, one should distinguish between openness of public procurements, i.e.
mandatory publication of notices for all public procurements whose value
exceeds 500 EUR, and information on public procurements made broadly
available to the citizens. In Macedonia, procedures on public procurement
contract signing are implemented through the single internet portal - the
Electronic Public Procurement System (EPPS). This portal hosts publica-
tions of procurement notices, together with eligibility criteria and technical
specifications of goods/services/works being procured, as well as basic in-
formation on contracts signed, etc. Nevertheless, one must have in mind that
EPPS is not intended as tool for broad information dissemination for citizens
and interested entities outside the field of public procurements concerning
the manner in which state institutions are spending public funds. Information
of this type made available beyond EPPS is truly scarce and rare. On the oth-
er hand, browsing and searching information on EPPS requires certain skills
and knowledge which people outside the field of public procurements cannot
be expected to have. Otherwise, the Law on Public Procurements stipulates
an obligation whereby particular information related to transparency and ac-
countability in public spending by means of public procurements should be
published in EPPS within precisely defined deadlines. However, beyond com-
pliance with this legal obligation, only few state institutions feel the need to
voluntarily publish information related to public procurements on their official
websites in a reader-friendly form, manner or format. Some institutions fail to
comply with their obligations and delay publication of the minimum required
information as stipulated by the Law on Public Procurements. There is a pos-
sibility for more detailed information on implemented tender procedures to
be obtained by means of addressing contracting authorities with informa-
tion requests, but this mechanism on freedom of information is rarely used
by citizens as it necessitates certain pre-acquired knowledge. In summary,
information concerning planned procurements, on-going tender procedures,
bidding companies, contract-defined terms and conditions, contract per-
formance, effects of implemented public procurements and the like remain
unavailable or inaccessible for citizens, and even for portion of companies
interested in submitting bids.

As regards legal protection of companies participating in tender procedures,
it has been established that the number of appeals lodged is decreasing, con-
trary to the increasing number of tender procedures and complaints made by
companies. Deadlines for lodging appeals, especially in the case of small ten-
der procedures, are shorter compared to those applied in EU member-states
and the neighbouring countries. Furthermore, the manner in which charges
for legal protection are calculated renders the appeals related to big tender
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procedures more cost-effective compared to the appeals related to small
tender procedures. Thus, costs for legal protection are lower in bigger, rather
than in smaller tender procedures. For example, in the case of public pro-
curement worth 500 EUR, the appeal fee is set at 100 EUR, whereas in the
case of public procurement worth 5,000,000 EUR, the appeal fee is set at
400 EUR. Companies participating in tender procedures indicated three main
reasons behind their reluctance to lodge appeals: high costs of the appeal
procedure, fear from retribution on the part of contracting authorities whose
decision or procedure they are contesting, and insufficient trust in the appeal
procedure Fast, efficient, transparent and non-discriminating appeal proce-
dure is of crucial importance for full exercise of this constitutionally-guaran-
teed right and for protection of integrity in public spending.

Another serious problem affecting public procurements is identified in lack
of oversight and control in the course of implementing public procurement
procedures. Proposals put forward under the State Strategy on Prevention
of Corruption 2011 - 2015 whereby BPP should be entrusted with this role
were not followed up with relevant action. Although reports of the State Au-
dit Office and monitoring reports on public procurements have established
numerous violations to the Law on Public Procurements, there are no control
and oversight in implementation of tender procedures that would allow timely
detection and correction of problems identified. Relevant part in numerous vi-
olations of the Law is also played by the absence of sanctions for entities im-
plementing tender procedures in cases they make purposeful violations and
circumvent the rules. All these leave broad space for malpractices in all stages
of public procurements, from procurement planning to contract performance.

One must have in mind that all above-indicated problems are interrelat-
ed and marked by cause and consequence relations. Therefore, the solu-
tions should be multidimensional as well, given the numerous examples of
changes to the Law on Public Procurements throughout the years and the
fact that one change might positively affect a particular problem, but has
negative effect on another situation. That is why any type of changes made
to regulations in the field of public procurements necessitates mandatory
participation of all stakeholders.
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In order to contribute to comprehensive promotion of practices and reg-
ulations in the field of public procurements, the proposals put forward in
this document address the elements of LPP that are of vital importance for
implementation of public procurements in the country.

Proposals are a result of several-year comprehensive monitoring of public
procurements in the country, as well as series of consultations with do-
mestic stakeholders and relevant EU factors in the field of public procure-
ments.

Proposed law amendments aim to ensure greater cost-effectives and ef-
ficiency in public spending, greater transparency, encourage competition,
stimulate greater participation of small companies in public procurements
and align the legislation with existing and new EU directives and practices.

< There is an urgent need to revise the legal solution on introducing the
Council of Public Procurements, for the purpose of preventing greater
distortions in the country's system of public procurements. However,
until a decision is taken to revoke this body, there is an urgent need for
several changes to be made with a view to avoid additional administra-
tive and financial burden in public procurements by this body. [1] When
contracting authorities present the Council of Public Procurements
with evidence that they have acted upon recommendations issued in
cases when they have not been issued approval, the Council should by
default issue the approval, without having to engage additional experts
(Article 14 of LPP). [2] Throughout the text in Article 36-a, paragraph
(1) of LPP, the word “producers” should be replaced with the word “eco-
nomic operators”. [3] In Article 36-a, paragraph (1), line (1) of LPP, the
conjunction “and” in the provision “three producers on the market in
RM and three producers on the foreign market” should be replaced with
the conjunction “or”. [4] Implementation of mandatory market research
referred to in Article 36-a, paragraph (3) of LPP should be regulated in
more details by means of a bylaw. Also, following the cancelation of the
Council, certain issues that fall (of were planned to fall) within the Coun-
cil's competences should be reformulated and further clarified for the
purpose of securing their positive effect on attainment of basic prin-
ciples underlying the public procurements (for example, procurement
planning, market research, setting inadequate and disproportional eligi-
bility criteria, direct negotiations, procurement of medicines, etc.).

2 It is proposed for the formulation under Article 2 of LPP enlisting the
principles that need to be secured with the enforcement of the Law on
Public Procurements to put a special emphasis on the principle “to ob-
tain the best value for the money spent”.

< With a view to promote application of technical dialogue, in cases of
tender procedures whose value exceeds 130,000 EUR, proposals imply
mandatory publication of tender documents prior to the announcement
of procurement notices, for the purpose of making them available for a
given period of time for comments and proposing amendments aimed
to improve them.



< As regards the criterion on public procurement contract-awarding, pro-
posals include changes to the legal provision that establishes the rule
on using lowest price as the only criterion for contract-awarding [Article
160, paragraph (1) of LPP] as a step towards aligning contract-award-
ing criteria with the new EU directives where “economically most fa-
vourable bid" is stipulated as priority criterion, comprised of several
elements which, in addition to the price, determine the procurement’s
quality and cost-effectiveness.

2 As regards electronic auctions, the proposed solutions include: [1] mak-
ing the use of e-auctions as the final stage in public procurement pro-
cedures referred to Article 121, paragraph (1) of LPP optional (i.e. e-auc-
tions should be organized only in cases of procurement subjects that
are of standard quality); and [2] e-auctions should not be organized
in bid-collection procedures whose estimated value does not exceed
5,000 EUR in MKD counter value, without VAT [Article 121, paragraph
(1) of LPP].

2 As regards the so-called negative references, several changes are pro-
posed, as follows: [1] negative references referred to in Article 47, para-
graph (6) of LPP should only result in the company’s exemption from fu-
ture public procurements organized by the contracting authority issu-
ing the negative reference; [2] negative references referred to in Article
47, paragraph (5) of LPP should not be issued when bidding companies
have withdrawn the bids before their validity period expires and when
bidding companies have failed to sign the public procurement contract
under the terms and conditions set forth in tender documents and the
bid submitted; and [3] legal grounds for issuance of negative references
and fines to bidding companies should be aligned with those applicable
in other European countries.

< As regards bid and quality contract performance guarantees, it is pro-
posed: [1] to revoke bid guarantees (in the form of bank guarantee or
deposits) referred to in Article 47 of LPP and replace them with “state-
ment of serious intent”; [2] to institute mandatory guarantees for qual-
ity contract performance (in the form of bank guarantees) referred to
in Article 48 of LPP for all public procurements whose value exceeds
500,000 EUR in MKD counter value; and [3] to replace guarantees on
quality contract performance (in the form of bank guarantees) referred
to in Article 48 of LPP with introduction of adequate “statement on
quality contract performance” for all public procurements whose value
does not exceed 500,000 EUR in MKD counter value.

2 In the case of bid-collection procedures, the proposals are geared to-
wards: [1] setting deadlines for bid submission referred to in Article 100,
paragraph (3) of LPP in duration of at least seven days from the pro-
curement notice’s publication in EPPS in cases of public procurements
whose value does not exceed 5,000 EUR in MKD counter value, without
VAT, and in duration of fourteen (14) days from the procurement notice’s
publication in EPPS in cases of public procurements whose value does
not exceed 20,000 EUR in MKD counter value, and for public procure-
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ments concerning works whose value does not exceed 50,000 EUR in
MKD counter value, without VAT; [2] prohibiting use of eligibility criteria
for tender participation (companies’ economic and financial status and
technical or professional capacity) in bid-collection procedures whose
estimated value does not exceed 5,000 EUR in MKD counter value,
without VAT (Article 102 of LPP).

< As regards framework agreements, provisions under Article 118, para-
graphs (1) and (2) of LPP should be revoked, which means that the mini-
mum number of economic operators with which framework agreements
can be signed should not be limited and signing of framework agree-
ments with economic operators should not necessitate an approval is-
sued by the Council of Public Procurements.

2 Economic operators should not be required to present documents
demonstrating their eligibility as stipulated under Article 147, paragraph
(2) of LPP for each and every public procurement procedure. On the con-
trary, contracting authorities should download these documents from
online profiles of economic operators hosted on EPPS, while economic
operators should be obliged to update all documents on their profile ev-
ery six months.

< The maximum amount on annual revenue set as part of eligibility cri-
teria for companies to demonstrate their economic and financial sta-
tus should be limited by means of legal provision and should be set as
double the amount of the procurement’s estimated value, without VAT
(Article 150 of LPP).

< The space for annulment of tender procedures should be further limit-
ed, as reaction to the high share of tender procedures annulled which
has been identified as long-standing problem affecting public procure-
ments in Macedonia.

2 Following changes are proposed in regard to the appeal procedure: [1] to
extend and align deadlines governing submission of appeals referred to
Article 216, paragraph (2) of LPP from eight, i.e. three days in the case
of bid-collection procedures, to ten days; [2] to establish that the dead-
line for submission of appeals contesting tender documents referred to
in Article 216, paragraph (2), line 3 of LPP starts from the day procure-
ment notices and tender documents are published; [3] to set charges
related to appeal procedures led in front of SCPPA (Article 229 of LPP)
as share of the procurement’s value, in order to enable proportionality
of costs and address the current situation under which appeal proce-
dure is the most expensive for the most dominant type of tender pro-
cedures (i.e. bid-collection procedures whose value ranges from 500 to
5,000 EUR).

< Asregards the law-stipulated obligation on gradual, but mandatory orga-
nization of electronic actions from 2016 onwards, it is proposed to orga-
nize and deliver free-of-charge training targeting all registered contract-
ing authorities and economic operators, with a view to enable them to
timely prepare for utilization of electronic means in public procurements.

11
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2 Proposals related to penal and control mechanisms are as follows: [1]
to introduce gradual responsibility in cases of non-compliance with
LPP ranging from disciplinary, misdemeanour, to criminal responsi-
bility, while penal provisions in the field of public procurements to be
exclusively regulated under the Criminal Code; and [2] to finally intro-
duce control and oversight mechanisms for public procurement proce-
dures in the course of their implementation, in order to timely prevent
non-compliance with and violation of provisions contained in LPP.

< For the purpose of facilitating access for small and microenterprise to
public procurements, the following measures should be taken in imple-
mentation of public procurements (some of them were indicated above,
but are reiterated here due to their particular importance for microen-
terprises and in this context):

® Availability of documents and information related to procurement
notices should be increased. Contracting authorities should more
frequently use the law-stipulated mechanisms enlisted below, for
the purpose of enabling greater dissemination of information to
microenterprises concerning on-going and future procurement
notices, as well as for the purpose of increasing efficiency of
public procurement procedures: [1] publication of annual plans on
public procurements; [2] use of additional information dissemina-
tion channels for procurement notices published in the Electronic
Public Procurement System; and [3] more frequent publication of
previous indicative notifications.

® Public procurement procedures should set proportional eligibility
criteria for the purpose of ensuring participation of microenterpris-
es. Setting minimum amount of annual income for companies as
part of eligibility criteria for tender participation should be an ex-
ception. In cases when such minimum amount is set, it should not
exceed an amount that is double the procurement’s estimated val-
ue, in compliance with EU regulations. Eligibility criteria concerning
companies’ technical and professional capacity should be setin a
manner in which they do not impose requirements that are irrele-
vant to the procurement subject, thus limiting competition in public
procurements. Bank guarantees for bids should not be required in
small public procurements, in particular because the requirement
on depositing statement of serious intent is considered an ade-
quate alternative and provides a protection mechanism that does
not imply additional financial burden for economic operators.

® Administrative burdens for microenterprises should be reduced
by requesting fewer documents for tender participation. In cases
of small public procurements, requirements implying submission
of broad range of documents are considered major administrative
burden for microenterprises and discourage them from partici-
pation in public procurements. Therefore, contracting authorities
are recommended to replace requirements on documents as ev-
idence for fulfilment of eligibility criteria with deposition of state-
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ments, as is the case with the statement on economic operators’
current status.

The possibility for division of procurement subjects into lots should
be more frequently used. Division of the procurement into several
lots, where possible and allowed by law, would facilitate access for
microenterprises to bigger public procurements, in particular be-
cause they will be able to participate in tender procedures on their
own and deliver the quantity of goods/services/works defined un-
der individual lots for which they wish to submit bids.

Contracting authorities should set more reasonable deadlines
for economic operators to prepare and submit their bids. In many
situations, contracting authorities need to stipulate deadlines for
submission of bids that are longer than the law-stipulated mini-
mum deadlines, especially in cases of bid-collection procedures.
By doing so, they would allow more microenterprises to prepare
and submit their bids which, in some cases, will contribute to bet-
ter quality of bids.

Regular and better communication and information exchange,
including feedback mechanisms, should be established between
contracting authorities and economic operators. In order to attain
better information dissemination, communication and trust be-
tween contracting authorities and economic operators, which will
most certainly result in more successful public procurement pro-
cedures, the following steps need to be taken: [1] officers tasked
with organization and implementation of public procurements and
representatives from microenterprises should attend relevant
training; [2] technical dialogues should be organized also in cases
of public procurements whose value is lower than the law-stipu-
lated threshold for such dialogues; [3] information sessions should
be organized for economic operators concerning specific public
procurement procedures, but also as regular annual meetings;
and [4] detailed notifications in written should be submitted to
economic operators explaining the reasons behind the selection
decision and rejection of their bids, including feedback mechanism
for bidding companies concerning strengths and weaknesses of
already implemented tender procedures.

Cooperation and joint bidding on the part of microenterprises
should be encouraged, as well as between microenterprises and
bigger companies. Regulations on public procurements allow eco-
nomic operators to engage in joint ventures (joint bids) and rely on
their combined economic and financial status (except in regard to
their profit and loss statements) and technical capacity (except
in regard to their reference lists, previously signed contracts and
licenses), as well as the possibility to engage subcontractors. If
these possibilities are used, more microenterprises will be able to
fulfil eligibility criteria and participate in public procurement pro-
cedures.
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< With a view of achieving greater transparency, responsibility and ac-
countability in public spending, contracting authorities need to take a
series of measures geared towards implementation of the worldwide
initiative called “Open Contracting Partnership”. Thus, they are pro-
posed to mandatorily publish on their respective websites the following
information as minimum: [1] annual plans on public procurements; [2]
links to procurement notices announced in EPPS; [3] data on procure-
ment contracts signed; [4] contracts on public procurements; [5] docu-
ments related to contract performance (invoices, notice of requisition,
notice of delivery, status and the like); [6] information on realization
of their public procurement plans, etc. Moreover, notifications on con-
tracts signed should be linked with annexes to such contracts, for the
purpose of enabling complete insight in the total amount of funds spent
on particular procurement.

Situations and problems identified, as well as measures proposed with a
view to improve public procurements in the country primarily concern those
that are considered most important and pressing in terms of urgent solu-
tions, although this policy paper includes proposals for long-term resolution
of particular problems and concerns. Possible future efforts implying sig-
nificant amendments to the Law on Public Procurements for the purpose
of aligning it with the new EU regulations in the field of public procurements
should be pursued by means of broad, public consultations and should take
into consideration all remarks concerning the observed situation in the field
of public procurements made by stakeholders in this process, as well as
experiences, solutions and good practices from other countries, remarks
made by other international institutions, and specificities of the domestic
market. Only when regulated in this manner, the system of public procure-
ments can fully attain its multidimensional purpose and function.
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